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Arising out of Order-In-Original. No. AHM-CEX-003-JC-SP-010-22-23 dated 31.01.2023

(s-) passed by the Joint Commissioner, CGST & Central Excise, Gandhinagar

Commissionerate

6J 41Wfi a Y cfiT rfm 3fR "9clT / M/s Chaudhari Narendra Muljibhai (HUF), Opp.
('cf) Name and Address of the

Appellant
Dudhsagar Dairy, Highway, Mehsana, Gujarat-384002

Rt&rfaza{r-sr siatrrsramar?it ag<rs2gr a fr zrfrfaRt aaTg ·T@ Te#

rferantRt art«a rzrarterr leaymmar2, #r faa am?rhfagt amarel

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) arr sgraa gra sf@2l, 1994 Rtr saa fa aaggmi aaRqaiarr Rt
3q-atr ah Trranh sia@a=tr srafl Pa, +taa, faat4r, us«a fqssr,
"'c!T!2:IT~'~cIT9' '+fcfii', "ffifG: l=fllf, ;rt~: 11000 1 ci?f #~~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) 4famt zfrsa@fl g(ft# I ( "©"'A'ff o -s I◄ 11 ( '4T ~ cfi I (at tar fft
'fl ostr ?a?s o-s I" 11 ( i:f l=fffi ~~ §0: l=il1f if, a [ft sruzrr ( r sustcigz fa#ft a I vat
a [Rtsos(tt (ztmu Rr4fatag&zt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another duri!).%:i:b:8,...Qourse
of processing of the goods in a warehouse or in storage whether in 1fusfk{:</ ,~9~n, a
warehouse. t:r~~o:,;· .c,.r.',., . "J'.;5,).

IF; & s .-.: u a'
'= ''·. ?ss l
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(a) snaearzf@ft a ar tzarRaffaa Tc atmaRaft i 5u#tr armmTT "

-3,9 I cFl ~ t~~~ifm 'm«fhag Raft ag qr7rRi R 4TRI a ~I

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or terr:i.tory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(tf) atfcti:I· 3qraa Rt -3,91 cFJ ~ t~t fuQ:tsar seer fteh a?gr #r sr
tr adft g1Ram rzn,sfmu "CfITTcl" cIT ~ "9'l:: m qR ifm~ (rf 2) 1998

mu 109 err fag rg gt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a#ta agr«a gear (sf) Rural, 2001 a far 9 a iafa Refafema iez~-8 if err
4fat , hfaa s2gr 4fa smrr 1fa f2ala ffl +Im t '4{1d{4i€1-~QT~~~QT e\?I" err-err
fat a tr fa sear far strRgu s@k rr arar ar er gflf t 3iwm mu 35-~ it
f.:rmftcr fr a# rat ahrahrr €ts-6art Rt "SfN m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R,fasa sear # areszt ti«aau4 ta sq?z3aa ghatst 200/- Rrr galat
zzi srzt iaunvaraa star gtt 1000/- rRtgar ftsq

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

flt gr4, hr{tr sqraa genqiara sf@Ra raff@aw a 7Rasf:­
Appeal to Custom, Excise, & ~ervice Tax Appellate Tribunal.

(1) ~-a,91c::_i-f ~~ . 1944e\?t"mu35-m/35-~~aiwm:-
under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) zaffa 4Rae aatg rat h sata Rt 3la, zfr fl gr«a, harr
Traer gt«ear qi tar# z4fa zznf@raw (fez) e\?t" "9fm~~' 31~4-IG.lii!IG. if 2nd +ITT1T,

iil§filc{l ~, arm:cTT, fficl(i-11◄1(, 31~4-IG.lii!IG.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2n<lfloor, Balrnmali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to_ the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively-in the form ofad t +N
crossed bank draft in favour of Asstt. Registar of a branch ~.Ju~~~-:-.--_6J;lt~ te public. I, . .,. ,.fa.,-1., ,; ~
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) qf@zrs?gr im&r?git mr rr#gr ztr?t r@taq tar fgf mrgarst
it fat arr =fez sa ar kza gg m fct;- mm ffl ffl ii"mt fw1: <r~~
+an7zn7fen#UwrRt va zfhaare€trat Rtusaa fur star?1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I lacs fee of Rs.100/- for each.

(4) rt gr«an sf@fa 1970 zr iRtf@a ft sag4l -1 ksia«fa faff?a fr gar s
rla qr4sr?gr zrentffa Rua fear ksr q@laRt ua #R@r s6.50 hr4r -1r11a4
gr«a Renz srgtrarfe1

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. ·

(5) sail iaf@era mt«Rtt f.i 4-3101 ~m crm-mm# al'R mnt ztaffa fan mrar 2 st fr
~.~ '3 ,91 ar greenvi aara zr4la aarf@l4UT (# 14 f fcl RI) R411, 1982 ii"~ t1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gem, htr sarar greenqiear sf Fenn7f@wr (fez) ah ft aft hrr
if cficfolliti·II (Demand)~.~ (Penalty) cfiT 10%a wararafarf?t zraif, rf@nar pf war
10 'cp&~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

W<:r sra gr«ea#ara h siafa, gR@a @tr afarRtis (Duty Demanded) I

(1) m (Section) llDt~f.fmftcrufu;
(2) far+a@e #fezftuf;
(3) re fezfrillfz 6 hazer rf?n

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) pr s2gr a7Rasfqf@lwrhrzt grr srzrar gemr aw fa cf I fa. ct ~ clT l=IW fcnci; if(;
Zrf1 t 10% W™ cf\ssztha aue fa ct I R@a gt aa ave#10%rtRt sraft?t

In view of above, an appeal against this order s·hall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and · ispute,
or penalty, where penalty alone is in dispute."

En;
I\>

;, .
~ ·o
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F. No. GAPPL/COM/STP/2315/2023

3r401fz 3IT?I/ ORDER-IN-APPEAL

The present appeal has been filed by Mis Chaudhari Narendra Muljibhai

(HUF), Opp. Dudhsagar Dairy, Highway, Mehsana, Gujarat-384002 [hereinafter

referred to as "the appellant"] against Order in Original No. AHM-CEX-003-JC-SP­

010-22-23 dated 31.01.2023 [hereinafter referred to as "the impugned order"] passed

by the Joint Commissioner, CGST & Central Excise, Gandhinagar Commissionerate

[hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts ofthe case are that the appellant were holding PANNo.

AADHC4670F and were not registered under Service Tax. As per information in

respect of unregistered taxpayers received through preventive section, it was

observed that during the period F.Y. 2016-17 the appellant had earned substantial

service income but had neither obtained service tax registration nor paid service tax

thereon. Accordingly, in order to verify the said discrepancy, the jurisdictional Office

issued letter dated 13.09.2021 and email dated 04.10.2021 & 11.10.2021 to the

appellant calling for the details of services provided during the period F.Y. 2016-17.

However no reply was submitted. Personal Hearing for Pre-SCN Consultation was

fixed on 21.10.2021, their representative appeared and informed that they have

already submitted reply and there is no liability of Service Tax. However, the

jurisdictional officer considering the services provided by the appellant during the

relevant period as taxable under Section 65 B (44) of the Finance Act, 1994

determined the Service Tax liability for the FY. 2016-17 on the basis of value of

'Sales of Services' under Sales/Gross Receipts from Services (Value from ITR) and

Form 26AS as details below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax

No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess payable but not
paid (in Rs.)

1. 2016-17 3,51,84,969/­ 15% 52,77,745/-

No.NoticeCauseShowwas · issuedappellantThe
GEXCOMIADJN/ST/ADC/1382/2021-ADJN dated 22.10.2021 (in short SCN)

proposing to demand and recover Service Tax amounting to Rs.52,77,745/- for the

period F.Y. 2016-17, under proviso to Section 73 (1) of Finance Act, 1994 along

with interest under Section 75 of the Act. The SCN also proposed imposition of

penalty under Sections 77(1)(a), Section 77(1)(c), Section 77(2) and Section 78 of the

3.

Page 4 of 13



5
F. No. GAPPL/COM/STP/2315/2023

Finance Act, 1994. It was also proposed that Service Tax liability not paid during the

F.Y. 2017-18 (upto June 2017), ascertained in future due to non-availability of

pertaining data.

4. The SCN was adjudicated vide the impugned order wherein :

@ Service Tax demand of Rs.62,35,812/- was confirmed for the period F.Y. 2016­

17 & FY. 2017-18 (1pto June 2017) under Section 73(1) of the Finance Act,

1994 alongwith interest under Section 75 of the Finance Act, 1994.

e Penalty of Rs.10,000/- was imposed under Section 77(1)(a) of the Finance Act,

1994.
e Penalty of Rs.10,000/- was imposed under Section 77 (1) (c) of the Finance Act,

1994.
» Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,

1994.
e Penalty of Rs.62,35,812/- was imposed under Section 78 (1) of the Finance

Act,1994 with option for reduced penalty in tenns of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

The Appellant is engaged in providing services of transportation of milk to its

customers at various centers. Based on the instructions received from the

customer, transports the milk belonging to customers from one place to another

in transport vehicle. The vehicle used for transportation of milk is specially

modified for transportation ofmilk and cannot be used for transportation of any

other material / product. Sample copies of work order and sample invoices

entered with Milk Producers' Union / Dairy are submitted for reference.

}> Appellant has disclosed the income of transporting the milk in income tax

return under the head Sales/ Gross receipts of business "Sale of Services"

reconciling with income ledger as per accounting records. For the verification

purpose Form 26AS for F.Y. 2016-17 and F.Y. 2017-18 are submitted for

reference.

>> As per Notification No. 25/2012-ST, Entry no. 21(d) exempts services

provided by goods transport agency by way po£' of milk in a
Page 5 of 13



6
F. No. GAPPL/COM/STP/2315/2023

goods carriage. Extract of the said notification is reproduced· as under:

"21. Services provided by a goods transport agency by way of transportation in a
goods carriage of

(a) agricultural produce;
(b) goods, where gross amount chargedfor the transportation ofgoods
on a consignment transported in a single carriage does not exceed one
thousandfive hundred rupees;
(c) goods, where gross amount chargedfor transportation of all such
goods for a single consignee does not exceed rupees seven hundred

fifty;
(d) milk, salt andfoodgrain includingflours, pulses and rice;]

> Further Goods Transport Agency is defined under Section 65 B (26) as under:

"goods transport agency" means any person who provides service in

relation to transport ofgoods by road and issues consignment note,

by whatever name called"

► As per Rule 4B of Service Tax Rules 1994, where services provided by goods

transport agency is exempt from service tax, goods transport agency shall not

be required to issue consignment note. Although the appellant was not required

to issue consignment note, the invoice raised by the appellant fulfills all the

ingredients of consignment note. Relevant extract of Rule 4B is reproduced

below:
Any goods transport agency whichprovides service in relation to transport
ofgoods by road in a goods carriage shall issue a consignment note to the
recipient ofservice:

Provided that where any taxable service in relation to transport of goods
by road in a goods carriage is wholly exempted under section 93 of the
Act, the goods transport agency shall not be required to issue the
consignment note.

Explanation - For the purposes of this rule and the secondproviso to rule
4A, "consignment note" means a document, issued by a goods transport
agency against the receipt of goods for the purpose of transport of goods
by road in a goods carriage, which is serially numbered, and contains the
names of the consignor and consignee, registration number of the goods
carriage in which the goods are transported, details of the goods
transported, details of the place of origin and destination, person liable for
paying service tax whether consignor, consignee or the goods transport

agency.

> Notwithstanding anything submitted above, it is submitted that appellant being

a Goods Transpmt Agency, service tax on transportatio ei,'\'•i-C.@S provided bya1, +' Ra,'>
Page 6 of 13 ,J;--o. ,.,,,,~_r.:,,,,,, ,~;.,.. ~e "a...... ·"' .-- 1•: *·-1ES t} -a» "-j• ks. e
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7
F. No. GAPPL/COM/STP/2315/2023

the appellant was payable by the recipient of services. Hence, it is submitted

that in erstwhile Service Tax Law, for transportation services, the recipient of

service was liable to pay Service Tax instead of supplier of service in respect of

service by way of transportation of goods by goods transport agency vide Rule

2 (1) (d) (B) of Service Tax Rules, 2004 read with Sr. no. 2 ofNotification no

30/2012-ST. Relevant extract ofthe said notification is as under:

Percentage of Percentage of service tax

Sr.
service tax payable by any person

No.
Description of a service payable by the liable for paying service

person providing tax other than the service
service provider

in respect of services
provided or agreed to be

2
provided by a goods transport NIL 100%

agency in respect of
transportation of goods by

road

► As per above, service tax is to be paid by the receiver of service in case of

services provided or agreed to be provided by a goods transport agency in

respect oftransportation ofgoods by road. Hence, in this case recipient is liable

to pay tax under reverse charge mechanism. Therefore, appellant is not liable to

discharge tax under forward charge mechanism.

► The Adjudicating authority has calculated the service tax liability on the basis­

of the value of "Sales/gross receipts from services" shown in the ITR for the

F.Y. 2016-17 which is clearly mentioned in Para No. 24 of the OIO. Apart

from this there is no reference ofhow such Income is taxable as per provisions

of Service Tax Law. There has been no attempt done by the adjudicating

authority on how the income disclosed in Income Tax return is taxable under

Service Tax Law. No recovery based on IT return - Plethora of judicial

pronouncements have settled the law that no demand of service tax can be

confirmed on the basis of amounts shown as receivables in the Income Tax

Returns. They relied on the following judgements of Hon'ble Courts &

Tribunals in case of :

o J.I Jesudasan vs. CCE 2015 (38) S.T.R 1099 (Tri.Chennai);

@ Alpha Management Consultant P. Ltd vs. CST 2006 (6) STR 181 (Tri.Bang);

o Tempest Advertising (P) Ltd. v. CCE 2007 (5) STR 312 (Tri.-Bang.);

e Turret Industrial Security vs. CCE 2008 (9) SPT~56S- (Tri- Kolkata)., T •e,
~

·1-- ,~\·!!,;;;·,, ,"fl_:r"\o}·..
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8
F. No. GAPPL/COM/STP/2315/2023

e Faquir Chand Gulati vs. Uppal Agencies Pvt Ltd 2008 (12) S.T.R 401 (S.C) ~

► Fmther as per para no. 16 of the impugned order, it has been alleged that tax

liabilities have been worked out on the basis of limited data/information

received from income tax department for FY 2016-17. I is clarified that

appellant has submitted all relevant documents in response to all notice, letters

issued by department. Also, it has been mentioned in each reply that appellant

is engaged in exempt service of transportation of milk as per service tax law.

Despite the submission of all documents related to services provided by

appellant, department has not considered the replies made by appellant and ·

issued show cause notice.

► In the Para 7 and 8 of reply of show cause notice, it has been mentioned that

appellant already submitted all the requisite documents to the adjudicating

authority, but they alleged in Para 24 of OIO that the appellant not provided

any details for the period o£FY. 2016-17.

► The appellant has never suppressed any details which were asked by the

departmental officers and has duly submitted relevant documents demanded by

departmental officers, the allegation 'suppression of facts' is incorrect. Hence it

can be said that in such facts and circumstances, the invocation of the extended

period may not be in accordance with the law and hence the SCN in question is

required to be vacated. Thus, in the absence of willful suppression on the part

of the Appellant, extended period of limitation under Section 73(1) cannot be

invoked and therefore the demand to that extend is liable to be set aside.

► It is a settled principle of law that in cases where the original demand is not

sustainable, interest cannot be levied. In view of the aforesaid submissions, it is

clear that the demand itself is not sustainable and hence, the question of

imposing interest & penalty does not arise. Hence, the demand of interest &

penalty by the impugned Order is liable to be dropped.

6. Personal Hearing in the case was held on 11.09.2023. Shri Rashmin Vaja,

Chartered Accountant, appeared for personal hearing on behalf of the appellant. He
reiterated submissions made in the appeal and the summary of the case submitted at

the time of hearing. He submitted that the appellant pr mt of milk

Page 8 of 13
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9
F. No. GAPPL/COM/STP/2315/2023

service, which is reflected in the Form 26AS and the work orders submitted, the same

is exempted from service tax vide entry 21D of the Notification 25/2012-ST.

Therefore, he requested to set aside the impugned order.

6.1 On account of change in appellate authority personal hearing was agam

scheduled on 12.10.2023. Shri Rashmin Vaja, Chartered Accountant & Shri Foram

Dhruv, Chartered Accountant appeared for personal hearing on behalf of the

appellant. He reiterated the contents of the appeal memorandum and requested to

allow their appeal.

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal

hearing, the impugned order passed by the adjudicating authority and other case

records. The issue before me for decision in the present appeal is whether the demand

of service tax amounting to Rs.62,35,812/- confirmed under proviso to Section 73 (1)

of Finance Act, 1994 alongwith interest, and penalties vide the impugned order

passed by the adjudicating authority in the facts and circumstances of the case is legal

and proper or otherwise. The demand pertains to the period F.Y. 2016-17 & F.Y.

2017-18 (upto June-2017).

8. From the submissions made by the appellant it is observed that the appellant is

engaged in providing services by way of "Transportation of Goods i.e. Milk" as

"Goods Transport Agency" (in short GTA) for (i) Kaira Dist. Co. Op. Milk Producers

Union Ltd & (ii) Mahi Milk Producer Company Ltd, during the period F.Y. 2016-17

& FY. 2017-18 (upto June-2017). They have claimed that their services of Milk

Transportation stands exempted from Service Tax in terms of Sr. No. 21 (d) of

Notification No.25/2012-ST dated 20.06.2012. I also find that the appellant had

submitted their financial records but the jurisdiction officer had not considered &

examined the case and issued SCN without any verification.

8.1 8. I find it relevant here, to refer to the CBIC Inst1uction dated 26.10.2021,

wherein at Para-3 it is instructed that:

Page 9 of 13
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10
F. No. GAPPL/COM/STP/2315/2023

North Block, New Delhi,
Dated- 21"October, 2021

To,
All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone, Pr.­Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities- reg.

Madam/Sir,

3. It is once again reiterated that instructions of the Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only after proper
verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where the
notices have already been issued, adjudicating authorities are expected to pass a
judicious order afterproper appreciation offacts and submission ofthe noticee

Examining the facts of the case and the specific Instructions of the CBIC, I find that

the SCN and the impugned order has been issued indiscriminately and is vague, being

issued in clear violation of the instructions ofthe CBIC discussed above.

9. On going through the Form 26AS & P&L Ale, I find that they had transported

the milk for (i) Kaira Dist. Co. Op. Milk Producers Union Ltd & (ii) Mahi Milk

Producer Company Ltd during the period, but the contractual income shown in P&L

Ale & the amount paid under Section 194C in Form 26AS have difference of Rs.

15,66,114/- & Rs. 13,29,743/- in the period of F.Y. 2016-17 & F.Y. 2017-18 (upto

June-2017) respectively. It transpires that they had income by way of transportation

as GTA other than transportation ofMilk as tabulated below :

F. Y. 2016-17

Sr. Name ofDeductor (TDS deducted under Section 194C of

No. the Income Tax Act, 1964)
Amount paid

1 Kaira Dist. Co. Op. Milk Producers Union Ltd 2,22,37,142

2 Mahi Milk Producer Company Ltd 1,13,81,713

Total amount received from Milk Transport as per Form 26 AS

3 (1+2) stands exempted from Service Tax in terms of Sr. No. 21 3,36,18,855

(d) ofNotification No.25/2012-ST dated 20.06.2012

4 Contractual Income shown in P&L Ale 3,51,84,969

Difference income as 'GTA' (4-3) 15,66,114

Page 10 0f13
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F. No. GAPPL/COM/STP/2315/2023

F. Y. 2017-18 (upto June-2017)

Sr. Name ofDeductor (TDS deducted under Section 194C of

No. the Income Tax Act, 1964)
Amount paid

1 Kaira Dist. Co. Op. Milk Producers Union Ltd 35,66,274

2 Mahi Milk Producer Company Ltd 14,91,095

Total amount received from Milk Transport as per Form 26 AS

3 (1+2) stands exempted from Service Tax in terms of Sr. No. 21 50,57,369

(d) ofNotification No.25/2012-ST dated 20.06.2012

4 Contractual Income shown in P&L Ale 63,87,112

Difference income as 'GTA? (4-3) 13,29,743

They have strongly contended that they have not issued any Consignment Note for

their remaining income as GTA service, as per rule 4B of Service Tax Rules, 1994.

The relevant part of the Rule 4B is reproduced as under:
"4B. Issue ofconsignment note.- Any goods transport agency whichprovides service

in relation to transport ofgoods by road in a goods carriage shall issue a consignment

to the recipient ofservice.
Provided that where any taxable service in relation to transport ofgoods by road in a

goods carriage is wholly exempted under section 93 of the Act, the goods transport

agency shall not be required to issue the consignment note."

"Power to grant exemption from service tax.

93. (1) If the Central Government is satisfied that it is necessary in the public interest

so to do, it may, by notification in the Official Gazette, exempt generally or subject to

such conditions as may be specified in the notification, taxable service ofany specified

descriptionfrom the whole or anypart ofthe service tax leviable thereon.

(2) Ifthe Central Government is satisfied that it is necessary in the public interest so to

do, it may, by special order in each case, exempt any taxable service ofany specified

descriptionfrom the payment ofwhole or any part ofthe service tax leviable thereon,

under circumstances ofexceptional nature to be stated in such order."

9.1 From the above discussions, it is evident that the appellant had earned the

taxable income other than transportation of Milk of Rs. 15,66,114/- & Rs.

13,29,743/- in the period of FY. 2016-17 & FY. 2017-18 (upto June-2017)

respectively. They have not provided the any details regarding the above discussed

taxable income other than transportation of Milk
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averment of the appellant is subject to verification after the relevant submissions on

the taxable income other than transportation ofMilk.

10. Considering the facts of the case as discussed herein above and in the interest

of justice, I am of the considered view that the case is required to be remanded back

to the adjudicating authority so that they can evaluate the appellant's claim following

their submission and decide the case afresh accordingly.

11. I, therefore, set aside the impugned order and remand the matter back to the

adjudicating authority for de-novo adjudication. The adjudicating authority should

consider the facts of the case and the submissions of the appellant and issue a

reasoned speaking order after following the principles of natural justice.

12. sf7aafaafRt& sata Rqzrt sql a@aan star?]
The appeal filed by the appellant stands disposed of in above terms.

2cid-511
nraa Gt

3rrz4aa (37ta)
Dated: fl 9-f~ovember, 2023

fl ell I fcl ci /Attested :

Me
a7 +RR
3fleas (er4]cay
ft fl ua el, rnarsra

By REGD/SPEED POST AID

To,
Mis Chaudhari Narendra Muljibhai (HUF),
Opp. Dudhsagar Dairy, Highway,
Mehsana, Gujarat-384002.
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Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar

3. The Joint Commissioner, CGST & CEX, Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.

5. Guard file.

6. PA File.
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